IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


H. D. MOLLOHAN and BIRDIE 
MOLLOHAN, husband and wife; 
M. S. HORNE and ED CUDAHY, 
doing business as EAGLE 
TAIL RANCH, 


Appellants, 


vs. NO. 22699 
WARREN J. GRAY, District 
Manager, Phoenix District 
Office, Bureau of Land 
Management, Department of 
the Interior of the United 
States of America, and 
STEWART L. UDALL, Secretary 
of Interior of the United 
States of America, 


Appellees. 


Nee Name Nae Nae Nee See Ne Nee Se Nee See See See Se” See Se ee” Se See ee? Se’ 


APPELLANTS' REPLY BRIEF 


TANNER, JARVIS & OWENS 
913 Del Webb Building 
3800 North Central Avenue 
Phoenix, Arizona 85012 


Attorneys for Appellants 
SEP 2 € jog8 


WM B LUCK, CLEtRy 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


H. D. MOLLOHAN and BIRDIE 
MOLLOHAN, husband and wife; 
M. S. HORNE and ED CUDAHY, 
doing business as EAGLE 
TAIL RANCH, 


Appellants, © 


NO. 22699 
VS. 


) 
) 
) 
d 
) 
) 
) 
) 
WARREN J. GRAY, District ) 
Manager, Phoenix District ) 
Office, Bureau of Land ) 
Management, Department of  ) 
the Interior of the United ) 
States of America, and ) 
STEWART L. UDALL, Secretary ) 
of Interior of the United ) 
States of America, 


Appellees. 


APPELLANTS ' REPLY BRIEF 


TANNER, JARVIS & OWENS 
913 Del Webb Building 
3800 North Central Avenue 
Phoenix, Arizona 85012 


Attorneys for Appellants 


INDEX 


Table of Cases 


General Reply ... 


Reply to Appellees' Argument I . 


Reply to Appellees' Argument IA 
Reply to Appellees’ Argument IB 
Reply to Appellees' Argument IC 
Reply to Appellees' Argument II 


Conclusion a Os ee 


Tak 


o © oO nN DH 


TABLE OF CASES 


AUTHORITIES: Page 
Olhmania ea eeco reo OP ode 36s wee ee 


Iep alee 
Title 10, U.S.C.Any Section) 2262.16 ,UA wo 


fae lew. U.o.G.a. DeCe Tons 
Seales Gonouaouoeoonoantcds ween ko 


Title 43° Wws.C.A., section 
515.(D) Saiwies ss oom : 


e 
— 
ce) 
v 
— 
_— 
v 
— 
Po 


Title 4350U.5.G.a., Seckion 
315 (CG) ayes cdeccxs SG peies se es sre beet, Le 


dial 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


H. D. MOLLOHAN and BIRDIE 
MOLLOHAN, husband and wife; 
M. S. HORNE and ED CUDAHY, 
doing business as EAGLE 
TAIL RANCH, NO. 22699 
Appellants, APPELLANTS ' 


wee REPLY BRIEF 


) 
) 
) 
) 
) 
) 
) 
) 
WARREN J. GRAY, District  ) 
Manager, Phoenixebastr1 ctu 
Office, Bureau of Land ) 
Management, Department of ) 
the Interior of the United ) 
States of America, and ) 
STEWART L. UDALL, Secretary) 
of Interior of the United ) 
Died GCouo lemme Lec, ) 

2 


Appellees. 


In reply to the Appellees' Brief filed 
herein, the Appellants submit the following: 
i 
Appellees have in their Statement of 
Issues and throughout the Arguments pre- 


sented relied on the wholly fallacious 


premise that Appellants' allotments expired 
on Juners0, 1961, bysehelzwown cerns. 

The documents to which Appellees are 
apparently referring are the "Grazing 
License or Permit Short Fort Applications" 
for non-use set forth at pages 22-22A and 
24-244 in the Transcript of Record. These 
documents are administrative documents 
submitted annually to the Bureau of Land 
Management, to let the Bureau know the 
number of cattle to be grazed upon an 
alotment Jer. aneche Gveneeehacstneremrs 
not sufficient feed to provide grazing 
for that year, then the application is for 
non-use of the allotment for that period 
of time. These documents do not in any 
way constitute the leases or allotments 
under which Federal lands are used for 
grazing purposes. 

The Bureau of Land Management utilizes 


two different types of documents to 


aoe 


CEECCEUdce leasese co tne Public. Oncmeype 
of lease is used wherein specific areas 
are to be leased under the Taylor Grazing 
Gt ye Wieser lcages mUcuc ll yal Qmyeancm at 
length, are specific leases of a specific 
area described by Section number or part 
thereof, Township and Range. 

A second type of lease is used when 
the government has large grazing areas 
which may include deeded lands, State 
lands, mining claims, etc., such as is 
the H. D. Mollohan allotment and the Eagle 
Tait Rach allotmentes tuts Cy pemen eleaser 
calledvan allorment is errected™ by san 
application being made and an allotment 
being granted to the lessee, leasing all 
of the area which the government is 
enticled eto lease Within oectreumocrr ped 
area set forth upon an allotment map. This 


allotment does not in any way expire by its 


ae 


own terms or otherwise, but is retained 
by the allotment holder until cancelled 
by the Bureau of Land Management. 

The Appellants Eagle Tail Ranch and 
H. D. Mollohan, et al, hold allotments 
from the Bureau of Land Management and 
the annual permits to which the Appellees 
beter ane merely the annual reperesmcup- 
mitted to describe the use to be made of 
the allotment during the ensuing year. 

Appellees have, therefore, premised 
Ehelr entine acetmenaeon thesia lscupeemiuce 
that Appellants' leases had by their own 
terms expired on June 30, 1961. 

An examination of the letters attempt- 
ing to cancel the lands in question from 
Appellants! grazing allotments confirm 
the above matters, as do the subsequent 
letters "ot July 145 1960) (Gee 12h ew pp. 30, 
31, 33; 35, 36, 38 and 39°3meelhe first para- 


graph of the Bureau of Land Management's 


BAe 


letters of September 15, 1959, state as 
roLLOwS: 


"Reference is made to your grazing 
allotment in Sr izonagviseerere ones 


indicarcdmom youn Orie alma liligemenc 
map wedsed AUsuSt ole Sy moun cae n un 
Ens Ofricemmn-m= « In View of the 
public withdrawal order provisions, 

you are hereby notified that public 
lands within your grazing allotment 
which were included within the bound- 
aries of the Yuma Test Station are 
cancelled from your grazing allotment." 
(Emphasis addled) 


In the subsequent letters on July 14, 
the following statements appear: 


"You are hereby notified that the 
public lands included within the 
boundaries of the Yuma Test Station 


* * * is cancelled from your allot- 


ment and your allotment boundary 
reviced to excludewsaidvarca® 


Emphasis added 


"As previously advised, this action 
is necessary as said lands are no 
longer under the grazing administration 
of the Bureau of Land Management. If 
and when these lands are returned to 
the Bureau of Land Management for 
erazine administration, pre erence 
for their grazing use will be granted 
to present allottees in accordance with 
existing rules and regulations." 
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This appeal is not, as stated by Appellees, 
an appeal of the refusal of the Bureau os 
Land Management to renew the grazing permits. 
This is an appeal of the cancellation of 


NOn-cxpaLrineg ellouments. 


Lal . 

In the first paragraph of its arguments, 
the Appellees have stated that the Complaint 
seeks to compel the issuance of permits 
under the Taylor Grazing Act, and was properly 
dismissed for lack of jurisdiction.) Here 
again, the basic premise of the Appellees' 
case is that the Appellants are desiring 
to compel the issuance of permits. This 
is not the case, The Appellants have 
properly attacked the cancellation of a 
portion of their allotments by the District 
Manager of the Bureau of Land Management. 
dine Secre Canyeog Imtor lor was sbiseten cumtan 


as a necessary party defendant under an 


mine 


order of the Districr Court, ~The Appellees 
Haves ine there challenge of jurisdiction, 
ENCLOLOLe proceeded On a Ccompleteby fallacious 
SEG Of Premises which are Not imeany way 
applicable to the case at hand. None of 
the cases cited by the Appellees are per- 
tinent to the question presented herein. 

Peeshnould epee noted enare-ppe Mlicccuard 
NOt Ateally Cimeyralse  eiewaMecte lon von slaci 
of jurisdiction under the Administrative 
EPOCCQULCEACE 1m) ENCeDIstmi1ce CouLtup re 
Ceedine. 

A. Subparagraph A of Appellees' 
Brief states that the basic problem 
involved in this appeal is the failure to 
renew a grazing lease upon its expiracion,. 
As stated before, Appellants’ allotments 
had not expired and were attempted to be 
cancelled solely on the basis that the 
Bureau of Land Management no longer had 


any authority to administer the lands. 


-J- 


(Soeml Ree ppemso, oly 33, 35, 30, soem 
and 39.) 

Be her samewsee Of ClrcumsEancesmls 
applicable te ime areument See Loren. in 
Appellees! argument on 'Mandamus Juris- 
diction". In the concluding paragraph 
se GUS) SIESUBS Cx 

"As we have just shown, there is 
no mandatory duty imposed by Congress 

On ENewSsecrerary Cor PSsus von scene 

Taylor Grazing permits." 

Here again it is obvious ghat the Appellees 
are arguing something that it is not within 
the purview of this case. 

Coe Le eappe LlcecmenenemsOcececdmro 
argue that since the permits had expired 
by Gheixr own Germs, Ene presents soo pear. 
moot. | Lhis also is a balsa precise sass 
much as the allocmentsulad notecards o 
their own terms and, in fact, as shown by 
the purported Vetters (of canceiiacion 
Cl Reg Pipe 305 315 05> eC Onm ee cmond sso) 


the allotments remained in full 


oe 


force and effect and, in fact, so remain 


to this date. 


Iil 

The Appellees in paragraph II argue 
as follows: 

"The short answer to this argument 
(Appellants' argument that no with- 
drawal under the statute was made) 
is that no grazing allotment of theirs 
was ever cancelled. The Mollohans 
held annual non-use licenses which 
ran from Julyg 1, 19605 Go June 30, 
1961. These simply expired of their 
own force and were not renewed." 

Here again we have the same fallacious 
premise relied on by Appellees. 

Appellees in fact do not even attempt 
to refute Appellants' contention that 
cancellation was for the express purpose 
of avoiding the requirement set forth in 
Sections 155 through 156 of 42) Use, G-a.- 
which provides that any such withdrawals 


must be approved by Congress. While it 


is true that the Bureau of Land Management 


Sere 


£ 
[ 
t 
{ 
t 
t 


might have authority to cancel a lease agree- 
ment, it was never intended that the govern- 
ment would act arbitrarily or capriciously 
ie SOmdouneen Section slo Cb) Of 43 U.S. cee ee 
which sets up the basic ground rules of 
grazing permits, expressly provides that 
upon termination, the permit holders will 
Navewam pice erential rane stom senewal eso 
that the Bureau of Land Management could 
not arbitrarily cancel a permit lease or 
allotment and then arbitrarily award it to 
some other person. A copy of Section 315(b) 
is included herein for the convenience of 


the Court. 


§ 315b. Grazing permits; fees; vested water rights; per- 
mits not to create right in land 


The Secretary of the Interior is authorized to issue or cause to be 
sued permits to graze livestock on such grazing districts to such 
tona fide settlers, residents, and other stock owners as under his 
wles and regulations are entitled to participate in the use of the 
range, upon the payment annually of reasonable fees in each case to 
te fixed or determined from time to time, and in fixing the amount of 
yuch fees the Secretary of the Interior shall take into account the 
extent to Which such districts yield public benefits over and above 
shose accruing to the users of the forage resources for livestock pur- 


-LO- 


-yses. Sueh fees shall consist of a grazing fee for the use of the 
range, and a range-improvement fee which, when appropriated by 
the Congress, shall be available until expended solely for the econ- 
struction, purchase, or maintenanee of range improvements. Graz- 
ing permits shall be issued only to citizens of the United States or 
so those who have filed the necessary declarations of intention to be- 
come sueh, as required by the naturalization laws, and to groups, 
associations, or corporations authorized to conduet business under 
the laws of the State in which the grazing distriet is loeated. Pref- 
erence shall be given in the issuance of grazing permits to those 
within or near a distriet who are landowners engaged in the live- 
stock business, bona fide occupants or settlers, or owners of water or 
water rights, as may be necessary to permit the proper use of lands, 
water or water rights owned, oceupied, or leased by them, except 
that until July 1, 1935, no preference shall be given in the issuance 
of such permits to any such owner, occupant, or settler, whose rights 
were acquired between January 1, 1934, and Deeember 31, 1934, both 
dates inelusive, except that no permittee complying with the rules 
and regulations laid down by the Seeretary of the Interior shall be 
denied the renewal of sueh permit, if sueh denial will impair the 
value of the grazing unit of the permittee, when such unit is pledged 
as security for any bona fide loan. Such permits shall be for a period 
of not more than ten years, subject to the preference right of the 
permittees to renewal in the discretion of the Secretary of the In- 
terior, who shall specify from time to time numbers of stock and 
seasons of use. During periods of range depletion due to severe 
drought or other natural causes, or in case of a general epidemic of 
disease, during the life of the permit, the Secretary of the Interior 


343 


43 §315b PUBLIC LANDS 
Note | 


td 


aS 


is authorized, in his diseretion to remit, reduce, refund in whole ¢ 
in part, or authorize postponement of payment of grazing fees i. i 
such depletion period so long as the emergency exists: Provid;: : 
further, That nothing in this chapter shall be construed or adminis. : 
tered in any way to diminish or impair any right to the possessio, 5 


= [ee 


and use of water for mining, agriculture, manufacture, or other pur. 
poses which has heretofore vested or accrued under existing lay 
validly affecting the public lands or which may be hereafter initiate: 
or acquired and maintained in accordance with such law. So fay . 


consistent with the purposes and provisions of this chapter, Braziny | 


privileges recognized and acknowledged shall be adequately gat. 
guarded, but the creation of a grazing district or the issuance of; 
permit pursuant to the provisions of this chapter shall not creat 
any right, title, interest, or estate in or to the lands. June 28, 193: 
c. 865, § 3, 48 Stat. 1270; Aug. 6, 1947, c. 507, § 1, 61 Stat. 790. ; 


Historical Noto 


1947 Amendment. Act Aug. 6, 17, pro- 
vided for method to be used by the Seerc- Congressional Commonts; For legisla. 
tary of the Interior in fixing the amount tive history and purpose of Act Aug. ¢ 
of grazing fees and by assessing a scpa- 1017, seo 1047 U.S.Code Cong.Service, 
rate grazing fee and a range-improvemeat 1638. ' ; 
fee. 


Cross References 


Disposition of moneys received, see section 315i of this title. 


While it is true, as stated in the Ohman 
V. U. Oo case. b/ Jorn Cae due Ged ms ina 
the Appellees! Brief, that grazing permits 
are privileges withdrawable at any time 
for any use by the sovereign, without 
compensation, any such withdrawing of 
public lands must also meet the require- 
ments of all other statutory provisions. 
Section 43-315(q) U.S.C.A. expressly 
provides for the payment of fair and 
reasonable damages for losses suffered 


by persons whose grazing permits or 


219s 


Radek rend oe 


licenses have been cancelled because of 
withdrawal of these lands for Meta ay 
purposes. For the convenience of the 


Court, this statutory section is set forth 


herein. 
= eS — ne 
Ch. 8A GRAZING LANDS 43 §315q 


§ 315q. Withdrawal of lands for war or national defense 
purposes; payment for cancellation of permits or 
licenses 


Whenever use for war or national defense purposes of the public 
domain or other property owned by or under the control of the United 
States prevents its use for grazing, persons holding grazing permits 
or licenses and persons whose grazing permits or licenses have been 
or will be canceled because of such use shall be paid out of the funds 
appropriated or allocated for such project such amounts as the head 
of the department or agency so using the lands shall determine to be 
jair and reasonable fox the losses suffered by such persons as a re- 
sult of the use of such lands for war or national defense purposes. 
Such payments shall be deemed payment in full for such losses. 
Nothing contained in this section shall be construed to create any 
liability not now existing against the United States. July 9, 1942, c. 
500, 56 Stat. 654; May 28, 1948, c. 353, § 1, 62 Stat. 277. 


=132 


Historical Note 


Codification. Section was not enacted as 
acart of the Taylor Grazing Act which 
quprises this chapter, 


1938 Amendment. Act May 28, 1948, in- 
“or national defense’ between 
and “purpeses” wherever appear- 


peried 
eta 


leg. 


Effective Dato of 1948 Amendarent. Sec- 
ton 2 of Act May 28, 10418, providcd that 
‘Le Gtuendment of this section by section 
1 of Act May 28, 1048, shall be effective 
as of July 26, 1947. 


Tormination of War nud Emergencies. 
Joint Res. July 25, 1917, ¢. 327, SS, GH 
Stat. 451, provided that in the interpreta. 
tion of this section, the date July 25, 
1917, shall be decmed to be the date og 
termination ,of any state of war thereto- 
fore declared by Congress and of tho 
national emergencies procialtmed by tho 
President on Scptember 8, 1930, and May 
27, 1041. t 
? 

4 

Legislativo Wistory: For legislative his- 
tory and purpose of Act May 28, 108, see 
1948 U.S.Code Cong.Service, p. 164, 


Cross References 


Rental payments in advance, sec section 315r of this title. 


Notes of Decisions 


Compensation, right to 2 
T'ermits or Heenses ¢€ 
Vurposo 1 

ientals G& 

Yaluotion of property 3 


Library references 


Public Lands 250. 
C.J.8, Public Lands § 73 et seq. 


Il. Purposo 

Nouecompcnsable hardships of the kind 
luvelved where tho United States con- 
e-mas land covered by grazing permits 
prumpted Congress to amend this chap- 


ter to provide for administrative detez- 
mination and payment for losses suffered 
from cancellation of grazing permits for 
war purposes. U.S. v. Cox, C.A.N.M.165, 
190 I'.2d 293, certiorari denied 72 S.Ct. 
107, 342 U.S. 867, 96 L.Ed. 652. 


2 Compensation, right to 


Holders of grazing permits in National- 
Forest were not entitled to compensation 
for revocation of permits incident to tak- 
ing over of National Forest by Sceretary 
of War for military purposes, but only 
recourse of permitteea was to apply to 
Secretary of War for relief under this 
section. Osborne v. U, S8., C.C.A.Ariz.1044, 
145 F.2d 802, : : 


351 


aye 


258 Sisa 


3. Valuation of property 


Where Governinent condemned fee land 
owned by rancher nnd lands leased from 
state for war purposes but did not re- 
yoko or condemn forest grazing permit 
afectIng public lands adjoining leased 
land, it was improper to value separately 
the permit jand and add yaluec to esti- 
mated valuo of tho fee and leased land 
in arriving at just compensation for that 
Which was taken even though it was prop- 
er to tuke available and accessible permit 
lands into considerntion in arriving at 
compensation for fee lands taken. U. §&. 
y. Jaramillo, C.A.N.M.1951, 190 I°.2d 300. 


In judicial determination of falr valuic 
as just compensation for land taken, high- 
est and most profitable use for which 
it ls reasonnbly adaptable may be con- 
sIdered, not necessarily ns measure of 
ynlue, but to full extent that prespeect of 
demand for such use afiects market value 
while property is privately held. Id. 


Where federal government condemned 
fee owned by rnncher and land leased 
from state but did not condemn forest 
Srazing land of publie domain adjoining 
leased land, nnd grazing permit wns not 
revoked by taking and forest service Is- 
sued amended permit, jury could consid- 
er in determining value of fee taken the 
availability and accessibility of permit 
land as an appurtenant clement of value 
for ranching purposes provided consid- 
eration was also given to possibility that 
grazing permits could be withdrawn or 
cancelled by the Government at any time 
Without constitutional obligation to pay 
“compensation therefor. Id. 


All rights, casements and privileges nap- 
purtenant thereto should be considered 
in estimating fair value or compensation 
to be paid for land taken by the Gov- 
ernment, taking into account also the 
possibility of their heing discontInucd 
without resulting obligation. Id. 


Where federal Government condemned 
cattlo ranches consisting of land owned 
in feo by ranchers, land leased from 
state, and publie domnin on which ranch- 
ers held permits granted exclusive or 
preferential right to graze stipulated num- 
her of cattle, but permits were with- 
drawn or cancelled coiacidental with tak- 


PUBLIC 


LANDS Ch. 84 


ing, accessibility and avallabliity of Tandy 
covered by grazing permits could not hs 
tuken Into consideration as clement ¢ 
value In arriving at value of fee lane 
taken, U. S. v. Cox, C.A.N.Mf.1951, 159 F, 
2d 293, certiornrl dcnicd 72 S.Ct. 107, 33 
U.S. 867, 96 L.Ted. 052. 


Where cattle ranches consisting of Isr: 
owned in fee by ranchers, land lease 
from state, and public domain on whic! 
Tunchers lield permits granting exclusiy, 
or preferentinI right to graze stipulate: 
number of cattle were condemned by t\,. 
federal Government, falr value of permix 
land as baso lahd for cattle ranch 
connection with grazing permit land wa, 
competent evidence of just compensatios 
only If permit lands were accessible and 
available for that purpose Id. 


4. Permits or licenses 


Under this chapter, government, js 
withdrawing tho federal domain, can can. 
ecl existing permits, paying for the losses 
suffered, or in lieu thereof can pay rent- 
als, and in effect lease back tho govern- 
ment’s own permit. McDonald v. McDon- 
ald, 1956, 302 P.2d 726, 61 N.M. 458, 


6. Rentals 


In action to determine how rentals 
paid by government under lease and sus- 
pension agreement for use of ranch aos 
bombing range should be divided betwoera 
brother who owned two-thirds of ranch 
and brother who owned one-third where 
brothers used premises equally and con- 
ducted cattle business on fifty-fifty basis, 
evidence did not support inference that 
nothing exeept annual carrying capacity 
set by Taylor grazing permit was use 
in arriving at extent of usnge and con- 
clusion that brother who owned one-third 
interest was entitled to share cqually in 
rentals. McDonald v. McDonald, 180, 
302 P.2d 726, G1 N.M, 458, 


In action to determine how rentals paid 
by government under lease and suspen- 
sion agreement for use of ranch as bomb- 
ing range should bo divided between 
brothers who owned ranch nad had cach 
received a part of moneys in dispute 
court erred in faillng to order an nccouat- 
ing. Id. 
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In addition, the Secretary of the Army has 
failed to comply with Section 10-2662, 
io. C Ae Whtemenequires thdt thes pecEceany 
of a military department must come to an 
agreement with the Committee on Armed 
Services of the Senate and Housé before 
lands may bé transferred from the Bureau 
of Land Management to the Department of 
Army. en COpy Of ChlstpEovistomeius sallso 


included for the convenience of the Court. 


§ 2662. Real property transactions: agreement with 
Armed Services Committees; reports 

(a) The Secretary of a military department, or his designee, must 

come to an agreement with the Committees on Armed Services of the 

Senate and the House of Representatives before entering into any 

of the following transactions by or for the use of that department: 

(1) An acquisition of fee title to any real property, if the 

estimated price is more than $25,000. 

(2) A lease of any real property to the United States, if the 

estimated annual rental is more than $25,000. 


(3) A lease of real property owned by the United States, if 
the estimated annual rental is more than $25,000. 


(4) A transfer of real property owned by the United States 
to another Federal agency or another military department or to 
a State, if the estimated value is more than $25,000. 

(5) A report of excess real property owned by the United 
States to a disposal agency, if the estimated value is more than 
$25,060. 


=h6e 


If a transaction covered by clause (1) or (2) is part of a project, the 
agreement must be based on the general plan for that project, in- 
cluding an estimate of the total cost of the lands to be acquired or 
leases to be made. 


(b) The Secretary of each military department shall report quar- 
terly to the Committees on Armed Services of the Senate and the 
House of Representatives on transactions described in subsection 
(a) that involve an estimated value of more than $5,000 but not more 
than $25,000. 


610 
10 §$ 2863 


(c) This section applies only to real property in the United 
States, Alaska, Hawaii, and Puerto Rico. It does not apply to real 
property for river and harbor projects or flood-control projects, or 
to leases of Government-owned real property for agricultural or 
grazing purposes. 

(d) A statement in an instrument of conveyance, including al 
lease, that the requirements of this section have been met, or that 
the conveyance is not subject to this section, is conclusive. Aug. 10, 
1956, c. 1041, TOA Stat. 147, : 


Ch. 199 REAL PROPERTY 
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Historical and Revision Notes 


Revised 

Section Source (U, 8. Code) , 

me = tary departments” are omitted as sur- 

2062 (a) 403551 juetee 

2662 (b) 40 3552 Dae 

2662 (ec) 40 3503 In subsection (b), the words “more 

2662 (d) 40 3554 than $5,000 but not more than $25,000" 
are substituted for the words “between 


Soureco (Statutes at Large) 


Sept. 28, 1951, ch, 434, §§ 601-604, 65 Stat. 
365, 366, 


$5,000 and $25,000". The words “shall re- 
port” are substituted for the words “will, 
ju addition, furnish . . . reports". 

Explanatory Notes 


In subsection (a), the words “must 
coine to an agreement . . before en- 


Tn subsection (c), the words "the Unit- 
ed States, Alaska, Hawaii" are substitut- 
ed for the words “the continental United 


tering into any of the following transac- 
tions by or for the tse of that depart- 
nmient:” are substituted for the words 
“shall come into agreenient with 
respect to those real-estate actions by or 
for the use of the military departments 

- . that are described in subsection 
(a)-(¢e) of this section, and in the manner 
therein deseribed”, The last sentence is 
substituted for the Jast sentence of 40:301 
(a) and 40:501(b). 


In subsection (a) (4), the words “or an- 
other military department” are substitut- 
ed for the words “including transfers be- 
tween the military departments”. The 
words “under the jurisdictiou of the mili- 


States, the Territory of Alaska, the Ter- 
ritory of Hawaii’, sinee, as defined in sec- 
tion 101(1) of this title, “United States” 
includes tho States and the District of 
Columbia; and ‘Territories’ includes 
Alaska and Hawaii. 


In subsection (d), the words "A state- 
OME oa 6 that the requirements of 
this section have been met"? are substi- 
tuted for the words “A recital of com- 
pliance with this chapter . . . to the 


effect that the requirements of this 
ehapter have been complied wich”, The 
words “in the alternative’, “or lease”, 


and “evidence thereof’ are omitted as 
‘surplusage. , 
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Notes of 

1. Withdrawal of offer 
The Seeretary of War having dcter- 
mined that a TIeservation was no longer 
needed fur military purposes, and laving 
thereupon had the property appraised 
and a notice given to the State and 
County of their option to purchase under 


Decisions 

the statuto might have reconsidered hia 
conclision as to the need of the proper- 
ty for military purposes and couid have 
withdrawn the offer before the offer had 
heen accepted or any action taken by the 
State authorities in reliance on it, 1628, 
3o Op.Atty.Gen, 481. 


cy 


Undergaki obmthe facts of (en1is case 


iG 1S sapparent ehat 
Sect lonedoeU,s.,C a. 


cerning withdrawals 


the enactment of 
>> Pebvoushel 6 cone 


of public lands was 


for the express purpose of protecting 


themlesseecegrgpublie Lands under exacely 


the circumstances of this® case. 


have in their final 


Appellees 


sentence in the Brief 


stated that "The Mollohans have received 


every consideration 
entitled." 


Appellants have not 


to which they were 


Quite to themeontrary, che 


received any OL whe 


considerations to which they are entitled. 


The Appellants desire only to be treated 


legally and equitably in conformity with 


the applicable laws 


of the United States. 
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The military is entitled to withdraw public 
lands only in conformity with existing laws, 
and Appellants are entitled to due process 
of law which includes the statutory safe- 
guards which Appellants have prayed for 
herein. : 

Under all of the foregoing circumstances, 
the decision of the District Court should 
be reversed and the Appellants' Motion for 


Summary Judgment granted. 


' Respectfully submitted this 25th day 
of September, 1968. 


TA JARVIS & OWENS 
B 

Wallace O. Tanner 
Attorneys for Appellants 


913 Del Webb Building 
3800 North Central Avenue 
Phoenix, Arizona 85012 
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i certify that, an connection with 
the preparation of this Brief, I have 
examined Rules 18, 19 and 39 of the United 
States Court of Appeals for the Ninth 
Circuit, and that, in my opinion, the fore- 
going Brief is in full compliance with 


these Rules. 


JARVIS & OWENS 


allace O. Tanner 


This will certify that three copies 
of the Appellants' Reply Brief were served 
upon the United States Attorney at the 
Federal Building, Phoenix, Arizona, as 
attorney for Appellees, and three copies 
were mailed to the Assistant Attorney 
General, Land and Natural Resources 
Division, Attention: Jacques B. Gelin, 


Clyde O. Martz, and Raymond N. Zagone, 


DG 


Attorneys in the Department of Justice, 
Washington, D. C., 20530, this 25th day 
of September, 1968. 


allace O. Tanner 
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